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Dear Counsel:

Appellants agguy -4
violated their due proq a5 rights both
The court, in de@iﬂi}g' this cade; {¢ firhi

“Procedﬁrai, e

individuals of “fiberty} igr- .
the Fifth Ameridinai?" jndey NG what . pfoc
interest affected by the official action, (2) the risk of an erroneous deprivation of that interest
through the procedured used, (3) the probable value of additional procedural safeguards, and (4)
the government interekt involved.2 Due process requires the opportunity to be heard “at a
meaninglul time and |in g meaningful manner,” The process followed meets minimum

constit;ltional requirenjents when it provides a citizen with sutlicient safeguards in g state
action,

The instant. cdse deals with the impounding of appellant’s dogs. Due process rights
attach to dog ownership.’ This court must decide then, if enough due process was provided to

o

" Newpenv. Dep't of Health Wed Qualily dssurance Comm'n,, 144 Wn.2d, 52223 (2001) quoting Matthews v
Eldridge, 424, U.5. 319, 333, cort denied, 535 U.S. 004 (2002),

? Mansour v, King County, 181 Wn. App. 255 (2006} quoting Matthews, 424 U.8. at 338,

* Rubon v, City of Seattle (Rabon Iy, 107 WnApp. 734, 743-44 (2001) (citing Matthews, 424 U & at 333).

4 Neuyen, 144 Wn.2d at 524
* Rabon IT, 107 Wn.App.at 743-44




the appellants before they were deprived of their property.

Private Interest , :

The private| interest affected by the official action here is the confiscation of the
appellant’s dog. Fanjily pets are important and mean a great deal to the families who own them
and care for them. Cften they are considered part of the family and treated as such, Therefore,
the private interest of the appellants is weighed heavily in determination of whether or not
enough due process Was provided.

Risk of Erroncous Deprivation _
In this case,| the record shows that the appellant’s dogs were declared dangerous and

confiscated by Spokdnimal after eye witnesses identified them as allegedly roaming at large,
attacking and killing 4 cat, and threatening a jogger. The dogs were taken away and boarded at a
rate of $7 a day. Agcording to Spokane Municipal Code 10.03.020 subsection I' and section
10.03.050, the ownerg of the dogs must pay an advance payment of 14 days and continue to pay
for any additional days of boarding before an appeal is allowed. If no appeal is filed, or if the
owner fails to registdr the dog as a dangerous dog within 14 days of the hearing examiner’s
decision affirming the declaration, and no restraining order has been scrved, the dog is
euthanized. The owngr is then billed for the euthanization. The Supreme Court has stated “If the
right to notice and a hkaring is to serve its full purpose, then it is clear that it must be granted at a
time when the deptivhtion can still be prevented...No later hearing and no damage award can
undo the fact that the jarbitrary taking that was subject to the right of procedural due process has
already occurred.™ Ih this case, the monetary bar to appeal and the drastic action of destroying
the property (killing [the animal) if there isn't a timely restraining order filed, raise serious
concerns about whether enough due process is provided. _

The city alsq argues that Mansour shonid not apply except in that it cites the proper
standard of proof for # dangerous dog determination. Their argument is not persuasive. In his
declaration, Spokane ity Hearing examiner Greg $mith states repeatedly that a preponderance
of the evidence standhrd was used in his determination. However, nowhere in Spokanimal’s
notice of declaration gf a dangerous dog, nor in the record of the hearing provided, is there any
mention of what standard of proof was required or used. In fact, even Mr, Smith's summary of
findings fails to explaif what standard of proof was used in his determination. The city can point
to no published regulations anywhere that establish what the standard of proof is for this type of
hearing. “An adequale standard of proof is g mandatory safeguard. The standard of proof
instructs the fact findey concerning the degree of confidence our sociely thinks he should have in
the correctness of the factual conclusions for g particular type of adjudication.”

In Mansour, ghe appellant was given the right to have counse], offer witnesses and
evidence on their behalf, examine and cross-examine witnesses, impeach and witness, rebut
evidence against them|® However, the court there also found that the board’s refusal to allow
discovery violated the [appellant’s due process rights.” Similarly, in this case, the appellant was
at no time during the hearing allowed to cross-examine the witnesses testifying against them. In
addition, the appellant [was not given, prior to the hearing, certain documents used in the hearing

? Fuentes v, Shever, 407 U B, 67,92, (1972)
? Mansvur ul 264
R Mansour at 269
*1d




examiner’s decision, guch as the written statement of Mrs. Taylor, the letier from an additional
e€ye witness, Mrs. Hunt, the written explanation of the dangerous dog charges, and the Police
incident report. In faqf, the Spokane code guarantees none of the protections offered in Munsour.
It may or may not alfow for these rights, but because therc are no official rules to be found,
neither the appellant for the appellee are sure what is or is not allowed with respect to discovery
and examination of €sses.

Finally, the appellant argues that the burden of proof shifted to them during the hearing.
In Mr. Smith’s findihgs and conclusions, he stales that the appellant failod to present any
evidence of other dogs that lack like the dogs charged living within the neighborhood. Once
again, the lack of apy clear rles cloud what the appellant could have known they were

responsible to prove o
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with respect to indivi

digprove.
sues weigh extremely heavily in creating a high risk of an erroneous result
§* due process rights.

Probable Value of Additional Safeguards

The additien
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Additionally, the city
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Government Interest

The governm
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of specific safeguards to guaraniee due process for all individuals is both
ely burdensome. The city needs to create specific rules that give notice as
dog procedures operate, what they can expect from the city, what they are
at the city is required to prove and by what standard it musi be proven.
needs to examine the process of appealing a dangerous dog determination
are not permanently depriving someone of their property interest before
beal, because of financial reasons.

ent’s interest here is public safety. Keeping dangerons animals off of the
p them from causing harm to people, other animals, and properly is

extremely important afd is also given significant weight in determining what process is due.

Conclusion
In weighing ¢

e factors above it is clear that the procedures used by the City of Spokane

in dangerous dog det¢grmination appeals includes important interests for both the ¢ity and the

individuals involved.
erroneous deprivation
safeguards. The addit
the city. The appell
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Attorney’s Fees
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Declaratory Judgment

As a matter o

However, under the current procedures, there is a very high risk of an
of property and great value to reduce these risks through additional
onal safeguards suggested by the Court are not unduly burdensome upon
ant’s procedural due process rights werc violated by the use of these
res and they are entitled to declaratory judgment.

pgton law, the Court has the power to allow for attorney’s fees under its
e litigation will benefit persons other than the individual litigant."" The
hat countless other citizens will benefit from the declaratory judgment

[ law, the administrative procedures used in the City of 8pokane regarding

" Hsu Ying Li v Tang, 87 V

Un.2d 796 (1976)




dangerous dog deteyminations and appeals from those delerminations violate the due process
rights both on thelr face and &s applied. Appellan(’s dogs should be released to them
immediately and reafonable atiorey’s fees shonld be paid by the city.

Please prepare and spbmit for signature the appropriate otders.

D. Austin
Superior Court Judge
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